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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA,
Plaintiff,

)
)
)
)
V. ) Case No. 05-CV-329-GKF-PJC
)
TYSON FOODS, INC., et al., )

)

)

Defendants.

RESPONSE TO DEFENDANTS’ NOTICE ON THEIR MOTION TO
COMPEL PRODUCTION OF MATERIALS RELATING TO MANUSCRIPTS
FROM PLAINTIFFS’ [SIC] EXPERT WORK (Dkt. #2350)

Plaintiff, the State of Oklahoma (“the State”), respectfully responds to
“Defendants’ Notice on Their Motion to Compel Production of Materials Relating to
Manuscripts from Plaintiffs’ [sic] Expert Work™ (Dkt. #2350) (“Defendants’ Notice”) as
follows:

Under LCvR7.2(n), parties may file a notice to the court of matters under
advisement only if the matter at issue “has been under advisement or submitted for
decision for a period of more than ninety (90) days.” Such notice to the court -- in
substance -- should merely describe the “matter under advisement and stat[e] the date the
matter was taken under advisement.” LCvR7.2(n). The Rule does not allow parties to
insert argument into a notice to the court.

Defendants’ Motion to Compel has only been ripe for a decision since May 26,
2009 (less than sixty (60) days ago) when Defendants filed their reply brief. See Dkt.

#2350. Further, the Motion to Compel itself was filed on April 24, 2009, less than ninety
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(90) days ago. See Dkt. #2000. Thus, Defendants’ Notice is premature as a procedural
matter.

The Notice is also inadequate in substance. Specifically, the Notice contains
argument in contravention of LCVR7.2(n). Thus, the “Notice” is actually a supplemental
brief which was impermissibly filed without leave of Court. Also, importantly, while
Defendants remind the Court of their pending Motion to Compel, they make no mention
of the State’s pending “Motion for Protective Order Regarding the Scientific Peer Review
Process”. See Dkt. #2034. In that Motion for Protective Order, the State sets out, in
detail, the confidential nature of the requested peer review materials and the harm that
will likely result if any additional peer review discovery is allowed. Id. In particular, the
Motion for Protective Order summarizes evidence of Defendants’ repeated, open and
improper efforts to interfere with and influence the scientific peer review process as it
pertains to the State’s experts. Id.

Respectfully submitted,

W.A. Drew Edmondson OBA # 2628
ATTORNEY GENERAL

Kelly H. Burch OBA #17067
ASSISTANT ATTORNEY GENERAL
STATE OF OKLAHOMA

313 N.E. 21* st.

Oklahoma City, OK 73105

(405) 521-3921

M. David Riggs OBA #7583
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Sharon K. Weaver OBA #19010
Robert A. Nance OBA #6581
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[s/ Louis W. Bullock
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William H. Narwold (pro hac vice)
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MOTLEY RICE, LLC

20 Church Street, 17" Floor
Hartford, CT 06103
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Jonathan D. Orent (pro hac vice)
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ATTORNEYS FOR PLAINTIFF,
STATE OF OKLAHOMA
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CERTIFICATE OF SERVICE
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Filing to the following ECF registrants:

W.A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Atty General

fc_docket@oag.ok.gov
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